


Attorney Docket No. GAY 2-009-3 




IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re Application of 

Kenneth F. Gay 
Application No.: 

09/954,464 
For: "Open Frame Shelf Assembly" 



Group Art Unit 8908 



Examiner Khoa H. Tran 



Commissioner for Patents 
Washington, D. C. 20231 



RECEIVED 



Response 



OCT 1 7 2002 



GROUP 3600 



Applicants note that a restriction has been levied in the above-identified 
application for United States patent. In this regard, a Group I has been established 
including claims 1-36 and 42-47, while Group II looks to claims 37-41. 

Applicants provisionally elect Group I incorporating claims 1-36 and 42-47 with 
traverse. 



While the subjects of the claim groupings may fall within different classes, it is 
submitted that the searching by the Patent Office with respect to one grouping will 
\a)V\ ' necessarily encomg ass the other. Thus, it is submitted that the fields of search are 



coextensive. 

§ 121 of the Patent Statute authorizes a requirement for restriction only when two 
or more independent and distinct inventions are claimed in one application. While the 
invention defined by the claims of Group I and the invention of the claims of Group II may 
be distinct and separately patenable in -different applications, it is clear that these 
inventions are dependent in that each is related to the other in operation or effect: The 
Statute requires both independence and distinctness, not either, and provides such 
requirement in definite terms. The construction adopted by the Manual of Patent 
Examining Procedure (MPEP) assumes that the Statute authorizes restriction between 
inventions which are not independent and distinct, but which are either independent or 
distinct. It is Applicants' position that the plain meaning of the Statute defies such 
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construction. For this reason, Applicants request that the restriction requirement be 
withdrawn. 



Respectfully submitted, 




MUELLER AND SMITH, L.P.A. 

MUELLER-SMITH BUILDING 

7700 Rivers Edge Drive 

Columbus, Ohio 43235-1355 

Tel.: 614-436-0600 

Fax: 614-436-0057 

email: jsmith@muellersmith.com 
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